In the United States Bankruptcy Court
For the Northern District of Texas
Fort Worth Division
In re Victory Medical Center MidCities, LP, et al.
Debtors

Chapter 11
Case No. 15-42373
Jointly Administered

L2 Surgical, LLC
Plaintiff
v.

Adversary No. 15-04078-rfn

Victory Medical Center Mid-Cities, LP,
et al.
Defendants
Third Party Defendant Steve Cyr’s Motion to Dismiss the Trustee and Third-Party
Plaintiffs’ Third Amended Third-Party Complaint Pursuant to Rule 12(b)(6) and 9(b)
and Brief in Support
Third-Party Defendant Steve Cyr (“Cyr”) files this Motion to Dismiss pursuant to
Federal Rules of Civil Procedure 12(b)(6) and 9(b) and would show the Court as follows:
I.
1.  

SUMMARY OF THE MOTION

On their Fourth Attempt to successfully plead claims against various other parties,

the Trustee and Victory (also referred to herein as “the Victory Debtors”1) also for the first time
name as third party defendants the individual physicians Venkat Sethuraman and Steve Cyr.
2.  

Yet the Trustee and Victory’s vague, conclusory allegations regarding alleged

“financial interests and kickbacks” made to Cyr by some or all of the Hillman Entities (their
Complaint doesn’t specify by which—or when, where, how or how much) and alleged
“representations” made by Cyr to some or all of the Victory Debtors (their Third Party Complaint
doesn’t specify to which—or when, where, or how) falls woefully short of stating a claim—any

1

“Victory” or “Victory Debtors” refers collectively to pre-effective date Debtors Victory Medical Center Mid-Cities, LP, Victory
Medical Center Craig Ranch, LP, Victory Medical Center Landmark, LP, Victory Medical Center Plano, LP, Victory Medical
Center Southcross, LP, Victory Medical Center Southcross GP, LLC, and Victory Parent Company, LLC; Victory Southcross GP.

claim—against Cyr pursuant to the Twombly standard, much less state a claim for fraud that meets
the requirements of Rule 9(b). Dismissal of the Trustee and Victory’s third-party claims against
Cyr is therefore appropriate.
II. LEGAL STANDARD FOR DISMISSAL
A.

Rule 8(a)(2) standard.
1.  

“Under Federal Rule of Civil Procedure 8(a)(2), a pleading must contain a ‘short

and plain statement of the claim showing that the pleader is entitled to relief.’” Ashcroft v. Iqbal,
556 U.S. 662, 677-78 (2009) (quoting Fed. R. Civ. P. 8(a)(2)). Rule 8 “demands more than an
unadorned, the-defendant-unlawfully-harmed-me accusation.” Id. at 678. “A pleading that offers
‘labels and conclusions’ or ‘a formulaic recitation of the elements of a cause of action will not
do.’” Id. (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). “Nor does a
complaint suffice if it tenders ‘naked assertion[s]’ devoid of ‘further factual enhancement.’” Id.
(quoting Twombly, 550 U.S. at 557).
2.  

“To survive a motion to dismiss [under Federal Rule of Civil Procedure 12(b)(6)],

a complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that
is plausible on its face.’” Id. (quoting Twombly, 550 U.S. at 570). “A claim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw the reasonable inference that
the defendant is liable for the misconduct alleged.” Id. “Where a complaint pleads facts that are
‘merely consistent with’ a defendant’s liability, it ‘stops short of the line between possibility and
plausibility of entitlement to relief.’” Id. (quoting Twombly, 550 U.S. at 557). “[W]here the wellpleaded facts do not permit the court to infer more than the mere possibility of misconduct, the
complaint has alleged—but it has not ‘show[n]’—‘that the pleader is entitled to relief.’” Id. at 679
(quoting Fed. R. Civ. P. 8(a)(2)).
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B.

Rule 9(b) standard.
3.  

Federal Rule of Civil Procedure 9(b) requires that a party alleging fraud “must state

with particularity the circumstances constituting fraud[.]” Fed. R. Civ. P. 9(b). The Fifth Circuit
has clarified that a plaintiff must “specify the statements contended to be fraudulent, identify the
speaker, state when and where the statements were made, and explain why the statements were
fraudulent.” Flaherty & Crumrine Preferred Income Fund, Inc. v. TXU Corp., 565 F.3d 200, 207
(5th Cir. 2009) (internal quotation marks omitted). Put another way, “[a]t a minimum, Rule 9(b)
requires that a plaintiff set forth the ‘who, what, when, where, and how’ of the alleged fraud.”
United States ex rel. Thompson v. Columbia/HCA Healthcare Corp., 125 F.3d 899, 903 (5th Cir.
1997) (quoting Williams v. WMX Tech., Inc., 112 F.3d 175, 179 (5th Cir. 1997)). “[E]ven where
allegations are based on information and belief, the complaint must set forth a factual basis for
such belief.” Id. A complaint that fails to adhere to this standard may be dismissed at the pleading
stage. United States ex rel. Doe v. Dow Chem. Co., 343 F.3d 325, 329 (5th Cir. 2003).
4.  

“When a claim is asserted against multiple defendants, Rule 9(b) requires specific,

separate allegations detailing the allegedly fraudulent conduct of each defendant.” Id. at 738. “In
other words, a complaint cannot, consistent with Rule 9(b), group all defendants into one
wrongdoing monolith.” In re Am. Int’l Refinery, 402 B.R. 728, 737 (Bankr. W.D. La. 2008)..
III.
5.  

ARGUMENT AND AUTHORITIES

The Trustee and Victory have asserted claims against Cyr for recovery of fraudulent

transfers from subsequent transferees; fraud by misrepresentation; fraud by non-disclosure; breach
of fiduciary duty; breach of duty of good faith and fair dealing; and conspiracy. Yet in the “Factual
Background” portion of their Third Party Complaint, the Trustee and Victory make only the
following bare-bones, conclusory allegations against Cyr in supports of these claims:
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a.   “Cyr owned a financial interest in Vertelogic (and perhaps other of the
Hillman Vendors) that was not disclosed to the Victory debtors.” ThirdParty Complaint at ¶48.
b.   “The Hillman Vendors invite physicians to purchase interests in their
manufacturing/distribution/re-selling ventures. These physicians are
encouraged to buy and use the Products because increasing those
companies’ sales would increase the value of those physicians’ ownership
interests. In addition, those physicians are offered direct kick-backs any
time they caused the purchase of any of the Products.” Id. at ¶50.
c.   “The Hillman Vendors had such arrangement with several
physicians who performed surgeries at the Victory Debtors, including
Sethuraman and Cyr. Neither the Hillman Parties nor those physicians
informed the Victory Debtors of their relationship with the Hillman
Parties.” Id. at ¶51.
d.   “Due to physicians’ obligations under Stark Law, the Anti-Kickback
Statute, and their fiduciary duties to their patients, the Victory Debtors
necessarily trusted—and did not often second-guess—their physicians’
decisions as to which equipment and implants to use. As a result, the
physicians who had kickback arrangements with the Hillman Parties,
including Sethuraman and Cyr, successfully caused the Victory Debtors to
purchase significant quantities of the Products." Id. at ¶52.
6.  

The Trustee and Victory provide absolutely no facts in support of their allegation

of a supposed kickback scheme between Cyr and the Hillman Vendors, nor do they give any facts
describing what this alleged “kickback scheme” consisted of. Their kickback scheme assertion—
which is the ultimate basis of all their claims against Cyr—is merely a “naked assertion devoid of
further factual enhancement” that fails under the Twombly standard. See Twombly, 550 U.S. at
557.
7.  

The Trustee and Victory also do not state at which of the Victory Debtors did Cyr

have privileges and allegedly direct the purchase of “the Products”; what “Products” from what
Hillman Vendors Cyr allegedly “caused to be purchased” or even roughly what quantities of
Products Cyr allegedly “caused to be purchased”; or how Cry allegedly “caused them to be
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purchased.”
8.  

In sum, there are no real “facts” in the “Factual Background” of the Trustee and

Victory’s claims against Cyr. The lack of specificity of Victory’s claims against Cyr becomes
even more apparent in the pleading of their “Claims for Relief.”
A.

The Trustee Fails to State a Claim Against Cyr for Recovery From Subsequent
Transferees.
9.  

This claim is comprised of just one sentence in which the Trustee and Victory baldly

allege that the Hillman Entities “transferred portions of the transfers discussed above” to Cyr and
three other defendants. Id. at ¶81. This fails to satisfy Twombly’s plausibility standard.
10.  

First, the viability of this claim depends on the sufficiency of the allegations

advanced in support of the Trustee and Victory’s claim against the purported initial transferees. As
the Initial Transferees2 have established in their own Motion to Dismiss filed in this case (see Doc.
No. 86, which is incorporated herein by reference), those allegations against them are insufficient.
Because those allegations are insufficient, the Trustee and Victory’s claim against Cyr as a
subsequent transferee also fails and should be dismissed.
11.  

Second, even if the Trustee and Victory could state a claim against the initial

transferees, they fail to state a claim against Cyr as a subsequent transferee as their Third Party
Complaint does not give Cyr fair notice of what fraudulent transfers he allegedly received. Indeed,
the Trustee and Victory do not even vaguely identify the alleged subsequent transfers, much less
identify from which entity or entities Cyr allegedly received these transfers; when the subsequent
transfers allegedly occurred; or in what approximate amount. Are the Trustee and Victory alleging

2

The alleged Initial Transferees are L2 Surgical, LLC, Southwest Surgical Holdings, LLP, Athena Surgical Products,
LLC, Ortho InMotion, LLC, Semyon Narosov, Andrew Hillman, Principal Spine, LLC, Vertelogic, LLC, and
Optimized, Inc.
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Cyr received transfers from each of the initial transferees or only vendor Vertelogic in which they
claim Cyr owns an investment interest? Are they alleging Cyr received as subsequent transfers a
part of all of the alleged initial fraudulent transfers identified in their Complaint or only part of
some of the initial transfers? Are they alleging Cyr received these subsequent transfers within 2
years or 4 years of Petition? Victory and the Trustee simply fail to plead any facts giving rise to a
plausible claim that Cyr received any of these transfers or fair notice of what transfers they are
alleging Cyr received.
B.

The Trustee and Victory Fail to State a Claim Against Cyr for Fraud by Affirmative
Misrepresentation.
12.  

The Trustee and Victory make the bald assertion that Cyr and Sethuraman

recommended purchases of Products from the Hillman Vendors and represented that those
purchases were necessary and advisable based on their medical judgment. Yet the Trustee and
Victory do not identify to which of the Victory debtors Cyr alleged made these representations, or
when, where, why and how Cyr allegedly made those misrepresentations.
13.  

Furthermore, the Trustee and Victory do not plead any facts as to why these

representations, if in fact made by Cyr, were false. Victory and the Trustee plead that they were
false because “Cyr…based their recommendations on their financial interest in and kick-backs
from the Hillman Vendors.” Third-Party Complaint at ¶ 108. But again, they have failed to make
any more than a bare assertion that such “financial interests” and “kick-backs” even exist.
Furthermore, even if the Court were to take as true the allegation that such financial interests
existed, that does not mean that an alleged representation by Cyr that the purchase Products were
medically necessary and advisable in order to best treat their patients was a false representation.
The the medical necessity of the products allegedly recommended by Cyr is not necessarily
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mutually exclusive of Cyr allegedly having a financial interest in their purchase.
14.  

Finally, the Trustee and Victory do not plead with specificity which of the Victory

Debtors allegedly relied on such alleged representations or why such alleged reliance was
reasonable.
15.  

“At a minimum, Rule 9(b) requires that a plaintiff set forth the ‘who, what, when,

where, and how’ of the alleged fraud.” Columbia/HCA Healthcare Corp., 125 F.3d at 903. “[E]ven
where allegations are based on information and belief, the complaint must set forth a factual basis
for such belief.” Id. To that end, the Trustee and Victory fail in their pleadings against Cyr.
C.

The Trustee and Victory Fail to State a Claim Against Cyr for Fraud by NonDisclosure.
16.  

The Trustee and Victory’s fraud by non-disclosure claim is based on an allegation

that Cyr owed a duty to disclose to the Victory Debtor’s “his financial interest in or kick-backs
from the Hillman Vendors” when he allegedly recommended the Products to the Victory Debtors.
Third-Party Complaint at ¶ 114. This claim suffers from the same deficiencies as the Trustee and
Victory’s claim for fraud by affirmative misrepresentation.
17.  

First, it is based on a fatally bare assertion that such “financial interests” and “kick-

backs” even existed.
18.  

Furthermore, the Trustee and Victory’s claim fails to identify to which of the

Victory Debtors Cyr allegedly made such “half-truth” recommendations, or when and where such
recommendations were allegedly made.
19.  

Equally as important, the Trustee and Victory’s allegations are insufficient to infer

that Cyr had a duty to disclose these alleged financial interests.

“In the absence of a duty to

disclose . . . a failure to disclose does not constitute fraud.” Myre v. Meletio, 307 S.W.3d 839, 843
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(Tex. App.—Dallas 2010, no pet.).
D.

The Trustee and Victory Fail to State a Claim Against Cyr for Breach of Fiduciary
Duty.
20.  

The Trustee and Victory fail to state a claim against Cyr for breach of fiduciary

duty because they fail to plead facts giving rise to a plausible claim that Cyr had a fiduciary duty
to any of the Victory Debtors regarding the purchase of medical equipment and devices.
21.  

A fiduciary duty is an extraordinary one and will not lightly be created. The

mere fact that one subjectively trusted the other does not, alone, indicate that he reposed
confidence in the other in the sense demanded by fiduciary relations, because something apart
from the transaction itself is necessary. See Chien v. Chen, 759 S.W.2d 484, 494 n.6 (Tex.
App. -- Austin 1988, no writ). Although a fiduciary duty may be imposed on relations outside
the traditional ones, the exact same requirements necessary to establish a traditional fiduciary
relation must be met to establish an informal fiduciary relation. Id. at 494; Page Airways, Inc.
v. Associated Radio Serv. Co., 545 S.W.2d 184, 192-93 (Tex. Civ. App. -- San Antonio 1976,
writ ref'd n.r.e.).
22.  

Here, the Trustee and Victory just allege that the Victory Debtors trusted Cyr’s

judgment as to what medical equipment/devices/implants best fit the needs of their patients.
See Third Party Complaint at ¶134. These allegations simply don’t give rise to a fiduciary
duty between Cyr and the Victory Debtors under Texas law. Indeed, Texas courts have held
that there exists no fiduciary duty between a doctor and hospital at which that doctor has staff
privileges. As the Court the Texas Court of Appeals stated in the case Gillum v. Republic
Health Corp.:
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The summary judgment evidence refuted Gillum's [the physician’s] contention
that he and Republic [the hospital at which he had privileges] were fiduciaries.
The evidence showed merely that Gillum, like all doctors at the hospital, had
staff privileges at the hospital; HN12 as a matter of law, the existence of staff
privileges, and the accompanying "trust" the doctor has that his orders will be
carried out, is insufficient to create a fiduciary duty. Indeed, the only evidence
before the trial court was Gillum's self-serving statement that he "relied
explicitly on [hospital] staff and personnel to complete [his] order and enable
[his] patients to recover their health." Gillum did not allege, nor was there
evidence to suggest, that Gillum had reposed a special confidence in the
hospital and was thereafter guided by the advice and judgment of the hospital
staff -- a key element in establishing any fiduciary relation.
See Gillum v. Republic Health Corp., 778 S.W.2d 558 (Tex. App. Dallas 1989).
23.  

Similarly, here, the the Victory Debtor’s self-serving statement that they “relied

on Cyr” in his choice of medical products does not mean they had a fiduciary relationship.
24.  

Furthermore, even if such a fiduciary relationship did exist under such

circumstances, the Trustee and Victory fail to plead to which of the Victory Debtors Cyr
allegedly owed such duties—they don’t even allege at which of the Victory Debtor hospitals
Cyr had privileges or to which of the Victory Debtors Cyr allegedly recommended the
purchase of medical equipment in alleged violation of his fiduciary duties.
25.  

And finally, the Trustee and Victory fail to plead how Cyr allegedly

recommending products in which he might have a financial interest breached a fiduciary duty.
The products could still be medically necessary and the best choice for the hospital regardless
of whether he had a financial interest in their purchase.
E.

The Trustee and Victory Fail to State a Claim Against Cyr for Breach of a Duty of
Good Faith and Fair Dealing.
26.  

The Trustee and Victory allege that Cyr breached a duty of good faith and fair

dealing to the Victory Debtors by recommending the purchase of products from the Hillman
Third Party Defendant Steve Cyr’s Motion to Dismiss the Trustee and Third-Party Plaintiffs’
Third Amended Third-Party Complaint Pursuant to Rules 12(b)(6) and 9(b) – Page 9

Vendors for the purposes of obtaining “kickbacks and ownership interests” and not for
purposes of a property medical purpose. See Third Party Complaint at ¶148. Again, this claim
is fatally flawed because it is based on the inadequately pled, bare assertion that Cyr received
a “kickback” or other financial reward for allegedly recommending these products.
27.  

The Trustee and Victory also fail to plead how even if such financial

motivations existed, why that would necessarily mean the products weren’t also medically
necessary, thus breaching a duty of good-faith and fair dealing by recommending them for
purchase.
28.  

Finally, the Trustee fails to identify which of the Victory Debtors Cyr allegedly

breached this duty to.
F.

The Trustee and Victory Fail to State a Claim Against Cyr for Conspiracy
29.  

The Trustee and Victory plead only the bare elements of this cause of action: “a

meeting of the minds to increase the Hillman Vendors’ sales and, ultimately, to enrich Hillman,
Narosov, Cyr and Sethuraman” and “further[ance] [of] this conspiracy through the overt and
unlawful acts described herein.” See Third Party Complaint at ¶152. This “bare element” style
of pleading might be sufficient if “a meeting of the minds” and “overt and unlawful acts” were set
forth in plausible detail elsewhere in the complaint. But they are not. Neither Cyr’s alleged
financial interests in the Hillman Vendors nor this bare assertion of a kickback scheme are pled
with sufficient factual detail to satisfy Twombly. And to the extent fraud perpetrated by Cyr is
alleged to be an “overt and unlawful act,” Rule 9(b) applies. See In re Am. Int’l Refinery, 402 B.R.
at 737 (“Rule 9(b) applies not only to fraud claims, but also to ‘non-fraud’ claims that are based
upon allegations of fraud.”). These claims should be dismissed.
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V.

CONCLUSION AND PRAYER

For the foregoing reasons, Cyr respectfully requests that pursuant to Rule 12(b)(6) and
9(b) the Court dismiss all of the Trustee’s and Victory’s claims asserted against him. Cyr
requests any other relief, in law or equity, to which he may be justly entitled.
Dated: August 4, 2016
Respectfully submitted,
By:
/s/ James S. Bell____
James S. Bell
State Bar No. 24049314
E-mail: james@jamesbellpc.com
JAMES S. BELL, PC
2808 Cole Ave.
Dallas, Texas 75204
(214) 668-9000
Attorney for Third Party Defendant Steve Cyr
Certificate of Service
I hereby certify that on August 4, 2016, the foregoing document electronically filed with the
Clerk of the Court using the CM/ECF filing system which will send notification of such filing to
all counsel of record.
/s/
James S. Bell_____________
James B. Bell
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